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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Wrldw de Financial Service, |nc.

Serial No. 75832932

Andrew R Basile of Young & Basile, P.C. for Wrl dw de
Fi nanci al Service, Inc.

Alicia P. Collins, Trademark Exam ning Attorney, Law Ofice
115 (Tomas Ml cek, Managi ng Attorney).

Bef ore Seeher man, Bucher and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Wor | dwi de Fi nancial Service, Inc. seeks registration
on the Principal Register of the mark CLI CK OR CALL for
services recited as “loan financing services, nanely,
nort gage | endi ng services, secured or unsecured | oan
fi nanci ng services and providing financial advice regarding
| oan financing, all provided via a global conputer

network,” in International C ass 36.1

1 Application Serial No. 75832932 was filed on COctober 27,
1999 based upon applicant’s allegation of a bona fide intention
to use the mark in commerce. A Notice of Allowance issued on
January 2, 2001, and applicant filed a Statenent of Use under 37
C F.R 82.88 on May 21, 2001, claimng use anywhere and in
conmerce at |least as early as June 28, 2000.
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This case is now before the Board on appeal fromthe
final refusal to register, under Sections 1, 2, 3 and 45 of
the Trademark Act, 15 U. S. C. 881051, 1052, 1053 and 1127,
based upon the ground that this matter does not function as
a service mark for applicant’s recited financial services.

Bot h applicant and the Trademark Exam ning Attorney
have fully briefed the case. Applicant did not request an
oral hearing before the Board.

The Trademar k Exam ning Attorney argues that CLICK OR
CALL is nmerely an infornmational designation using common

words enployed in their ordinary neani ng.

By contrast, applicant argues that it has denonstrated
t hrough two exanples of use on its webpages that this is
not an instructional pronpt but rather functions as a
source indicator. Applicant argues that this termis
“suggestive of a characteristic of the services that sets
them apart from other | oan financing services,” nanely
“that applicant’s | oans are easy to obtain, as well as
suggesting that the custonmer can obtain |oans in a variety
of ways — over the internet or over the tel ephone.”

The ori ginal specinmen of record filed with the
St at enent of Use cane from applicant’s webpage entitl ed
“corporate information and vision.” The first line on the
page consists entirely of the foll ow ng wording:
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LoanGiant's "Virtual Loan Center" for the 21st Century - "Click or Call"*M2
In response to the initial refusal to register,
applicant submtted another usage of the term appearing in
guot ati on marks, followed by a | arge excl amati on poi nt,
where the dot of the exclamation point contains LoanG ant’s

corporate logo, the letters “LG":

have already started a loan with us, simply enter YDUI‘ Login and
@rd below, and we'll go check on your lna.n"

#your password? Click here to SEND US AN E-MATL. You must send

ogin Name or Social Security Number so we can look it up, and we'll
i1liyour password back to you.

Ire a new visitor to our site, click here to CREATE A NEW LOGIN and
1 you set ane up!

R S |

Password

The Trademark Exam ning Attorney has placed additional
excerpts from applicant’s webpages into the record. For
exanpl e, the custoner is rem nded that “...atLoanGiantyou can

just ‘Click or Call’™>M.” :

http://ww. | oangi ant.com corp i nfo/content/c info.htm
3 http://ww. | oangi ant. com application/login. htm
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LianCian: com
el nanglant comdenrp_info/Contscteonine hin

"H"’

i

Please contact us by using our simgle "quick-responss™ e-mail, Far your
persanal respongs, remember to include your name and o-mall address,

We look forward to halping youl

Remember, at LoanGlant you can “Gligk or CalFs®.

sae [ ] e[ ]

and that “CAS$H Is Now Just A Click Away!”:

Locmint com
hitp:Fae Brgria com

/\ LoanGiant.com
' i o CASH b How Just A& Cllgk Awayl 1-BA8-47-GLANT 1-800-B07-

Isangiord cam
SERTLEY
«J 1085 QUITRNLESd basd rates
S PERANEE T N ancla plan
o R Ed beem jipe
3 puaranieedinee coadd analyals
2 Uissramle el rabe Busier

O pEarattend iran |2 5al Aaln
o guErantesd logn sistus
i,
g I
il ting 0t
[Tl [-]
Wayne County
At
X Save Your Home from
= Tax Foreclosyral

The Trademark Exam ning Attorney has al so submtted

various entries fromthird-parties’ websites as well as

fromLEXIS/NEXIS stories that use this sane termin an

i nfornmati onal manner.

Click, or call 1-800-Musicares
Click or call 1-800-656-hope
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Click or call 1-800-621-4000 *#

Headl i ne: I nfo>>fast noves travel industry
closer to its custoners with human “click or
call” travel information service®

Headl i ne: Lowestprem um com Del i vers Conpl ete
Front-to- Back End Custoner Service: Auto

I nsurance Shoppers Cick or Call to Save Big on
Rates °

| MAG@ NE YOUR AD HERE!
It’s just a click or a call away..

Fbadlgne: To Fight Cabin Fever, Just dick or
Cal

Headl i ne: AFFORDABLE LOANS CAN BE JUST A CLICK
OR CALL AWAY °

We agree with the Trademark Exam ning Attorney that we
are faced with the question of whether the phrase CLI CK OR

CALL woul d be perceived as a source indicator or nerely as

an informational phrase or slogan. See In re Renington

Products Inc., 3 USPQd 1714, 1715 (TTAB 1987).

It hardly requires a dictionary citation to show t hat
over the past decade, the word “click” has taken on nearly
uni versal significance in connection with the use of
conputers in general, and particularly when surfing the
Internet. Nonetheless, we do take judicial notice of the

meaning of this word in the field of *“Conputer Science”:

http://nmenbers.tripod. conf ~keri-Iynnl/global.htm
http://ww.infofast. co. uk/pressdi spl ay. asp?l D=5

http://ww. | owest prem um coni onl i ne/ about/articl e. asp?unum=2
http://itsgone. com forsal e. htm

http://ww. emar ket er. com

® N o o A
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“To press down and rel ease a button on a pointing device in
order to select an itemon a display screen or activate a
conmmand or function.” The term*“call” obviously neans to
pl ace a tel ephone call

The critical question in this case is whether the
applied-for mark, as used on the specinen of record, wll
be recogni zed as an indication of origin for the particul ar
services recited herein by applicant. Wether an asserted
mark functions as a service mark depends upon how it is
used and how potential purchasers would perceive it. 1In

the Morganroth case, this Board cited to an earlier

deci sion by the Court of Custons and Patent Appeals, to
make this very point:

Even though a word, nanme, synbol
devi ce, or a conbination of words nay be
used in the sale or advertising of services
or on or in connection with goods, it is not
registrable unless it is used as a nark,
nanmely, in a manner clearly calculated to
project to purchasers or prospective
pur chasers encountering the notation in
guestion in the applicable marketpl ace
environnment a single source or origin of the
goods or services in question. This is
necessarily so because, as stated in Inre
The Standard O | Conpany, 125 USPQ 227 ( CCPA
1960) at p. 229.

“The Trademark Act is not an act to

regi ster words but to register

trademarks. Before there can be

registrability, there nust be a tradenark

° Chi cago Tri bune, January 16, 2000.

10 The Anerican Heritage® Dictionary of the English Language
(Fourth Edition 2000).
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(or a service mark) and, unless words
have been so used, they cannot qualify
for regi stration. W rds are not
regi strabl e nmerely because they do not
happen to be descriptive of the goods or
services with which they are associated.”
[ Enmphasis in quoted matter].
See also In re Illinois Bronze Powder &
Pai nt Co., 188 USPQ 459 (TTAB 1975), wherein
this proposition was expanded al ong with the
t hought that “ .it nust be recogni zed t hat
not all words, devices, synbols, and the
i ke necessarily function as trademarks
notw t hstandi ng that they may have been
adopted with the intent of doing so.” And
the use of the & does not, ipso facto, nake

a trademark or service mark out of the term
or expression in connection with which it is
used. See: In re Plynouth Cordage Conpany,
122 USPQ 336 (TTAB 1959). W shing does not
make a trademark or service mark be. It
nmust be used as such in order to lay a
foundation for registration, and the only
basis for determ ning such use is
necessarily the specinens filed wth the
application in question.

In re Morganroth, 208 USPQ 284, 287 (TTAB 1980).

We find that the primary significance of the phrase
CLI CK OR CALL, as used by applicant in the specinens of
record, and as likely to be perceived by purchasers and
prospective purchasers, is nerely that of an everyday,
commonpl ace directive that one may obtain the services
ei ther through conputer-based comunications (“click”) or

by tel ephoning (“call”). See In re Wakefern Food Corp.,

222 USPQ 76 (TTAB 1984) [WHY PAY MORE! for supermarket
services is not registrable because the sl ogan does not

function as a service mark]. The evidence introduced by
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the Trademark Exami ning Attorney herein establishes that
the phrase “click or call” is used in an informational
sense by service providers and purveyors of goods. Thus,
rather than being regarded as an indicator of source, the
phrase CLICK OR CALL will be regarded sinply as a famli ar
directive, particularly when used in connection with the

offering of goods or services online. See In re Volvo Cars

of North Anerica Inc., 46 USPQ2d 1455 (TTAB 1998) [the

designation DRI VE SAFELY is likely to be perceived by

pur chasers and prospective purchasers of applicant’s

aut onobi | es as nothing nore than an everyday, commonpl ace
safety adnonition]. W find that as used by applicant,
this expression woul d be perceived as informational,
telling custoners that applicant’s financial services may
be obtained via the Internet or tel ephone, and it woul d not
be perceived by custonmers as a service nark.

As the applicant argued unsuccessfully in Volvo Cars

supra at 1456, applicant herein repeatedly points out that

CLICK OR CALL is separated fromthe text in its webpages.

As noted in the extended quotation above from Morganrot h,

the use of an informal service mark notification such as M

cannot, ipso facto, nmake a service nmark out of the phrase

in connection with which it is used.
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Finally, we are convinced that given the nature of
this phrase, it is inperative that it remain in the public
domai n, or such a registration would interfere with the
rights of others in this and related industries:

Based on the record before us, our viewis
that the phrase DRI VE SAFELY shoul d renmain
in the public domain. Contrary to the gist
of sonme of applicant’s argunents, to grant
exclusive rights to applicant in this

ordi nary and comonly used safety adnonition
woul d interfere with the rights of others in
t he autonobile industry to freely use the
famliar phrase to pronote safe driving

and/ or that purchasers can drive safely in

t heir make of autonobiles. In this
connection, it has been noted that “as a
matter of conpetitive policy, it should be
cl ose to inpossible for one conpetitor to
achi eve exclusive rights” in common phrases
or slogans. MCarthy on Trademarks and
Unfair Conpetition, supra, Section 7:23 at

p. 7-34. Furthernore, unlike sone of the
exanpl es and cases relied upon by applicant,
we find that the phrase DRI VE SAFELY is

i nstead anal ogous to the slogans in the
cases of In re Manco Inc., 24 USPQ2d 1938
(TTAB 1992) [finding slogan TH NK GREEN f or
mai | i ng and shi pping itens and weat her -
stripping does not function as a trademarKk],
In re Rem ngton Products Inc., supra

[ hol di ng sl ogan PROUDLY MADE I N USA for

el ectric shavers and parts thereof would not
be recogni zed as source indicator] and Inre
Tilcon Warren, Inc., 221 USPQ 87 (TTAB 1984)
[finding sl ogan WATCH THAT CHI LD for
construction materials does not function as
a trademark]. These sl ogans respectively
expressed the ecol ogical concerns of the
expandi ng environnental novenent, a
preference for American-made products and a
general concern for child safety. Thus, the
sl ogans woul d not be regarded, due to their
general informational nature, as signifying
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the source or origin of the goods in
connection with which they were used. 1In a
simlar vein, because applicant’s phrase

DRI VE SAFELY conveys the famliar safety
adnoni ti on that expresses the concern of our
soci ety about the safe operation of notor
vehi cl es, we believe that the commonpl ace
nmeani ng i nparted by the phrase would be the
primary neani ng i npressed upon the
purchasi ng public. Consequently, purchasers
and prospective purchasers woul d not
recogni ze or regard the famliar phrase as
denoting source. See: Anerican Dairy Queen
Corp. v. RTO, Inc., 16 USPQd 1077 (N. D

1. 1990) [the slogan WE TREAT YOU RI GHT
viewed as too common and undi stinctive to
justify exclusive rights therein for fast
food outlets.]

(Vol vo Cars, supra at 1460-61)

Accordingly, we find that the phrase CLICK OR CALL, as

used by applicant, does not function as a service nark.

Deci sion: The refusal to register under Sections 1,

2, 3 and 45 of the Lanham Act is hereby affirned.



